The Need for Domestic Partnership Benefits in Post-Marriage New York
By offering Domestic Partner (DP) benefits, employers demonstrate respect for, and
provide security to, the families of all employees. The Empire State Pride Agenda
considers it a best practice for employers to institute or maintain DP benefits
regardless of whether same-sex couples work in a state recognizing their legal
marriages. To do otherwise could require lesbian, gay, bisexual and transgender
(LGBT) employees to take steps that might not be in their best legal or personal
interest in order to obtain or maintain insurance benefits coverage for their families.
New York State’s recent decision to legalize marriage for same-sex couples is a
major victory for equality and justice. But it has prompted some companies to
consider discontinuing their DP benefits for same-sex couples, rationalizing that
because same-sex couples are now able to marry, DP benefits are no longer
necessary for their New York-based employees. While this is an understandable
instinct, the Pride Agenda is urging companies to carefully consider the
consequences of terminating DP benefits for employees with a same-sex partner.
We believe it is premature for companies to do away with domestic partner
benefits, and we encourage employers to maintain these benefits for their
employees.
State-recognized marriages may not be a viable choice for everyone due to
continued discrimination on the part of the Federal government and a majority of
state governments. The decision by a couple not to marry in New York should not
be perceived as a reflection on their level of commitment to each other. In fact,
company-provided DP benefits may be the only appropriate option for many
couples.
Even with the ability of all loving, committed couples to marry here in New York
State, same-sex couples and heterosexual couples are not equally regarded under
the law. Same-sex couples who marry in New York State may still face
complications that opposite-sex married employees do not. As a result, some
committed couples who work and/or live in New York may choose not to marry at
this time. Some specific examples illustrating their reasoning include:
1. Legal uncertainty may make marriage unattractive to some same-sex
couples. The federal government denies to same-sex couples all of the 1,138
federal protections that come with marriage. Over 50% of states have either
a constitutional amendment, a statute, or both prohibiting the recognition of
a legally-valid same-sex marriage. Many LGBT people may choose not to
marry until their marriage is truly equal.
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2. A couple may face adverse economic consequences due to conflicting
state and federal tax laws, or due to disparate treatment with regard to
Medicaid and family assets related to long-term care.
3. A bi-national same-sex couple may not be able to marry for fear that the
non-citizen partner would be exposed to U.S. immigration officials and
deported. Heterosexual couples do not face these risks because their
marriages are recognized under federal law.
4. Until the complete repeal of “Don’t Ask, Don’t Tell” and its full
implementation, a partner’s military career or an employee’s service in the
National Reserves can be put in jeopardy if they enter into a same-sex
marriage.
5. A same-sex couple that is planning to adopt a child internationally or in
several states in the U.S. will be barred from adoption if they are married,
but one of the partners could adopt if they are not married.
6. A New York-based employee might live with his or her partner in a
neighboring state that does not recognize their marriage (e.g., New Jersey)
and for personal, symbolic or other reasons, they may choose not to marry in
New York. Like heterosexual couples, they may wish to wed in the state in
which they live, met, or grew up -- and that state might not yet allow them
to marry.
Requiring LGBT employees to marry in New York State in order to retain insurance
benefits for their families may negatively impact recruitment and retention of
talented employees. We encourage New York State employers to recognize the
legitimate legal, financial and personal constraints that might impact an employee’s
decision not to marry their partner at this time, and to continue to offer DP benefits
as an option.

For more information, please contact Bryan Richardson, the Empire State Pride
Agenda’s Pride in My Workplace coordinator at (212) 627-0305 or email him at
BRichardson@prideagenda.org.
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